The Issue of Whether Mullina Should Be Precluded from Obtaining
the Dispatcher's Job Because iV Is a Choice Job Paying More per
Shift Than the Electrician1 a Job

Only MullIns1 brief (pp. 1-2) discusses the issue as to
whether the fact that the dispatcher's job pays more per shift
than his job of electrician should be considered as a bar to
Mullina1 being able to obtain the job under Part 90 and article
XVII (i) (10) of the NBCWA.  It is clear from MSHA's comments in
the rulemaking proceeding that MSHA places great emphasis on
any encouragement that can be given by operators to motivate
miners to participate in the program implementing the Part 90
standards which are "intended to prevent the progression of
pneumoconiosis among miners in the nation's coal mines" (45
Fed, Reg. at 80760).  Since a miner would be encouraged to
participate in a program which might provide him with a high-
er income than he was receiving before becoming a Part 90
miner, it is certain that there is no impediment in Part 90
or in the Act which would suggest that a Part 90 miner should
not be transferred to a job which might pay him more per shift
than he was making on the job he held prior to his transfer.

As a matter of fact, the dispatcher's job was a Grade 4
job under the NBCWA while both the repairman's and electri-
cian's jobs were Grade 5 jobs (Tr. 163; 166).  Consequently,
the dispatcher's job would have paid Mullins less than the
electrician's job if it had not been for the fact that the
dispatcher was required to work 45 minutes more than 8 hours
per shift.  Therefore, it was the fact that Mullins worked
more than 8 hours per shift at a Grade 4 level that enabled
him to earn more money as a dispatcher than he earned as an
electrician or repairman (Tr. 166) .

The additional par-shift income associated with the dis-
patcher1 s job and the fact that it was on the surface or out-
side the mine caused it to be one of the most "sought after"
jobs at the mine, according to B-E's superintendent (Tr. 160).
The desirability of the dispatcher's job accounts for the mine
superintendent's statement that he would not have awarded the
job to Mullins under Part 90 by itself because other miners
wanted the job and it would have been hard to justify awarding
the job to Mullins in the first instance if he had not been
able to point to a provision in the NBCWA which showed that
he was complying with the contract and that it was a fair
decision, at least when he first awarded the job to Mullins
(Tr. 143; 160).

In any event, there 'is nothing in the Act or in Part 90
which indicates that a Part 90 miner should be denied a trans-
fer to any job performed in an atmosphere of no more than 1.0
milligram of respirable dust simply because the job sought
by the Part 90 miner might pay a few dollars more per shift
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